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Current Topics. 


Hats and Courts. 


“ THE HAT,” said OLIVER WENDELL HOLMES, “ is the ultimum 
moriens of respectability.’ The recent conflict of judicial 
opinion on the subject of the propriety or otherwise of women 
appearing hatless in court seems to show that opinions on what 
is respectability or, at least, on what is correct or respectable 
behaviour in court, differ considerably. This ‘* tremendous 
trifle’? has now assumed the proportions of a serious problem 
of policy. A question was asked by Mr. BURDEN in the Commons 
on 25th November whether in view of shortage of materials and 
the recent pronouncements by the ARCHBISHOPS OF CANTERBURY 
and YorkK that women need not wear hats in church, the Attorney- 
General had any statement to make. Captain MCEWEN, a Lord 
of the Treasury, replied that the Lord Chancellor was in touch 
with the Lord Chief Justice, the Master of the Rolls and the 
President of the Probate, Divorce and Admiralty Division, and 
he expected to be in a position to make a statement very shortly. 
It is to be observed that the official answer does not suggest that 
the hat trade is to be consulted, probably because the question is 
not essentia'ly one of emergency legislation arising out of any 
shortage of hats, but one of peace-time policy, possibly distantly 
related to post-war planning. Those who look forward to an 
even greater measure of sex equality after the war than exists 
at present may well complain that woman’s duty is to cover her 
head in court and man’s privilege is to remain uncovered. On the 
other hand the advocate of the hat may argue that the tradition 
that her hair is a woman’s crowning glory has given place, in 
these days of wonderful hats, to the actuality that a woman 
regards her hat as her crowning glory, and she should therefore 
wear it on all solemn occasions. The truly observant might 
retort to this that there is nothing solemn about a woman’s 
hat. In Eastern countries the covering of the head, for the male, 
at any rate, is still regarded asga holy necessity, and even in the 
West as recently as Shakespeare’s day Gratiano in ‘‘ The Merchant 
of Venice,’”’ was made to say: ‘If I do not... while grace is 
saying, hood mine eyes Thus with my hat and sigh and say 
amen, use all the observance of civility ... never trust me more.” 
The hat at one time showed quality, and who is to say that in 
modern days it does not still do so, especially in the case of women. 
Perhaps, however, it is important to secure uniformity of practice 
in this matter, if only to appease the goddess convention, and it is 
good to know that ** all avenues are being explored ’’ to discover 
the truth. 


The Constitution and the Civil Service. 


Ir is proper and right that Parliament should be sensitive 
to any challenge, however remote, of a power which might rival 
its own. This jealousy of possible usurpers was well illustrated 
in the two-day debate in the House of Lords on 25th and 
26th November on the headship of the Civil Service. The 
debate arose out of a motion for papers by the EARL oF PERTH 
on the subject of statements of H.M. Government on the headship 
of H.M. Civil Service and the functions of the holder of the title. 
The EARL OF PERTH contrasted the ancient independence from 
politics of the Civil Service with what he stated was the inevitable 
division of allegiance of civil servants between the head of the 
Civil Service and the responsible minister. He contended that 
under the present system that official had a controlling voice 
in questions of patronage, promotion and honours, and might, 
if ambitious, undermine the authority of the minister and impinge 
on the control of Parliament itself. The LoRD CHANCELLOR 
replied that it was the minister who appointed the permanent 
head of a department, and that the ministerial head of the Civil 
Service, the Prime Minister and First Lord of the Treasury would 
be consulted as a matter of course. The Secretary of the 
Treasury, whether or not he was called official Head of the Civil 
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Service, was in fact the person able to give advice as the whole 
of the Civil Service, but he could not intervene in questions of 
policy. He enjoyed no form of independent authority inconsistent 
with the constitutional responsibility of ministers who directed 
him. The Prime Minister was entitled, however, to look to him 
for advice. LorD ADDISON said that a feeble minister was 
occasionally responsible for some of the accusations which were 
sometimes brought against the Civil Service. He criticised the 
system whereby the Prime Minister was solely dependent upon 
the advice of the Head of the Treasury, and suggested the 
appointment of an independent body to advise and review 
methods of appointment. The MARQUESS OF SALISBURY stressed 
the importance of permanent officials not becoming responsible 
for policy, and LorD RUSHCLIFFE underlined the necessity of 
having a head to the Civil Service. LoRD HANKEY suggested 
the appointment of a Chairman of a Public Service Board as an 
alternative to the headship of the Civil Service. Other views 
were that the constitutional safeguards against any undue 
extension of the powers of the Civil Service were quite adequate 
(Lord KENNETT), that the headship should remain in the 
Treasury, but the Treasury must not always feel obliged to say 
‘““No’”’ (LORD MOTTISTONE), and that a business man could not 
build up a successful business by constantly grading his staff 
(LorD Woo.ton). The EARL OF PERTH withdrew his motion 
and acknowledged that he was satisfied with the Lord Chancellor’s 
explanation and assurance. The debate therefore ended on a 
satisfactory note, but there is no doubt that it leaves behind a 
certain feeling of uneasiness. Other States have surrendered in 
the past to the leading strings of a bureaucracy, and the existence 
of ‘* constitutional safeguards ” has not preserved their freedom. 
This can only be secured by constant vigilance, and the most 
satisfactory feature of the debate is that it demonstrates that 
the modern House of Lords is as jealous to protect the sovereignty 
of Parliament against the seeming encroachment of a bureaucracy 
as the Commons ever were to stem the rising power of an 
autocratic monarch. 


Estate Duties (War Damage). 


Dr. RussELt. THOMAS raised an interesting war damage 
question on the adjournment of the House of Commons on 
12th November. He said that if on his death his estate consisted 
of two elements, first his realisable belongings at his death, 
and second, two or three houses which had been completely 
destroyed by enemy action, the value of the second element 
was only ascertainable by the War Damage Commission at an 
indeterminate future date. Admittedly no death duties would 
be paid on the value payments, as the Board of Inland Revenue 
did not charge the future, indeterminate value payment of the 
houses. The Board, however, took advantage of the fact to 
raise the rate of death duties payable on actual belongings at 
the date of death. He gave two actual examples of how the 
authorities had raised the rate payable on the estate by adding 
the site value of bombed property although its present value 
was nothing at all. In one case, he said, solicitors had expressed 
a legal opinion that the value payment was property to which 
s. 5 (3) of the Finance Act, 1894, applied, and did not have to 
be accounted for until its value was ascertained. A firm of 
solicitors, he said, had written to him on 26th October that 
in the case they had in hand, the Revenue had dropped their 
claim to have an estimate of the value payment brought in for 
the purposes of aggregation, but they were careful to say that 
the concession applied to the present instance only. ‘The speaker 
said that we should not look to the small property owner in 
order to withdraw purchasing power from the population to 
meet the expenses of the war. The Financial Secretary of the 
Treasury replied that the Inland Revenue authorities were ther 
to administer the law as to death duties as passed by the Hoy 
in successive Finance Acts. They had to carry out the 
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and to make the best assessments they could. It was usual 
for them to be agreed between the executors and the tax-gathering 
authorities, and if there was any dispute, there were well- 
regulated methods of appealing against assessments for death 
duties. The hon. member was the only member of Parliament 
who had made complaints, and therefore it did not seem to be 
a very widespread grievance. There was no question that the 
value payment was part of the estate. Claimants generally 
had some sort of idea of what they hoped to get out of the value 
payment, and that made a sufficiently rough and ready figure 
upon which to make the assessment. The aggregation of the 
estate to determine the rate of estate duty was under s. 4 of 
the Finance Act, 1894. All property passing on the death of the 
deceased except property in which he had no interest had to be 
aggregated. The aggregation of the value payment only increased 
the rate of duty when the amount added brought it over a 
particular step where the increase of rate occurred. It was 
admittedly always hard for anyone who suffered from aggrega- 
tion, but that was what Parliament had intended. Solicitors 
know only too well what hardship is involved in aggregation for 
the purposes of estate duty. It might be possible by an amend- 
ment to the Finance Act, 1894, to provide some exemption or 
postponement in respect of the extent to which the rate of estate 
duty is increased by aggregation of the value payment, but 
involved questions of administration and the fairness of giving 
priority to this claim of hardship would first have to be 
determined, and it is at least doubtful whether the extent of the 
grievance is sufficient to justify the expenditure of Parliamentary 
time. Probably some partial mitigation of the hardship may be 
sought in an agreement of a reduced valuation for the value 
payment, on the basis that it is not merely a future payment, 
but also in many cases dependent on conditions such as those 
which may be imposed under s. 7 of the War Damage Act, 1941. 


Bureaucracy and Efficiency. 

THE word ‘‘ bureaucracy ”’ is commonly regarded as a term of 
abuse, but this may be changed in the future, when the recom- 
mendations contained in the sixteenth report of the House of 
Commons Select Committee on National Expenditure are in full 
operation. It is proposed, for example, that the Commons should 
set up a new Select Committee, appointed each session, to conduct 
on behalf of the House a continuing review of the machinery of 
government, with special reference to the economic use of 
personnel. The urgency of the latter problem is exemplified by 
the fact that between April, 1939, and April, 1942, the number 
of whole-time non-industrial civil servants increased by 72 per 
cent., from 371,050 to 637,619. Excluding the Post Office, where 
the increase was only 4°4 per cent., the remaining departments 
increased their personnel in this period by 137 per cent.—from 
188,865 to 447,422. The object of the committee is to secure a 
continuous and authoritative stimulus so that recommendations 
for the improvement of the civil service should not be shelved, as 
they have been in the past. The Select Committee holds the view 
that central control of the civil service should remain with the 
Treasury, which had set up an Organisation and Methods Division 
in July, 1941, to help other departments in improving their 
organisation. Early this year an advisory panel of three business 
men on a part-time basis was created to supervise the work of the 
Division, with impressive results by way of saving of man-power 
and gain in speed. Among other welcome recommendations, it is 
stated that continuous attention should be directed to the 
detection and prevention of overlapping, duplication and lack of 
co-ordination, either with a single department or between two or 
more departments. At present, it is stated, a single family can 
be subjected to investigations concerning means or needs by 
officers of nine different departments. The publication of the 
report should mark a considerable step in the direction of 
democratic and efficient control of the bureaucratic machine. 


Solicitors’ Costs. 

OLD prejudices die hard, and the picture of the lawyer battening 
on the miseries of others, with his hands continually straying 
into his clients’ pockets, is too popular with the scapegoat- 
seeking section of litigants ever to meet a natural surcease. 
Not all the impartial investigations as to the real cause of the 
high cost of litigation will ever rid the public mind of the 
unpleasing portrait of the grasping lawyer with his greedy eye 
constantly fixed on bills of costs. Writing to The Times of 
19th November, a correspondent stated that a claim for work- 
men’s compensation after an accident in their factory was settled 
as follows: ‘‘ Compensation payable to injured person, £300 ; 
solicitors’ costs of injured person, £95; solicitors’ costs of 
insurance company, £56 7s. 9d.’’ He commented that the 
solicitors’ costs were a little more than one-half of the compensa- 
tion paid to the injured person. The answer, obvious to the 


profession, but necessary so far as the greater public is concerned, 
was given by Mr. Jou» W. GREy, in The Times of 21st November. 
He explained that “ solicitors’ costs’ included (i) solicitors’ 
remuneration, and (ii) solicitors’ out-of-pocket expenses, such 
as counsel’s fees, allowances to witnesses (e.g., for medical 
evidence), court fees and other payments. 


Of the sum of £95, 





, 


‘** solicitors’ costs of injured person,”’ it was safe to assume that 
not more than one-half represents solicitors’ remuneration. 
Similar proportions would apply to the other item, “ solicitors’ 
costs of insurance company, £56 7s. 9d.’’ Out of this remunera- 
tion, Mr. GREY wrote, solicitors have to pay their overhead 
expenses, staff salaries, rent, rates and the other expenses of 
maintaining an office. These, he said, vary according to locality, 
but in London are rarely less than 66 per cent. of the solicitor’s 
remuneration. From the sums of £95 and £56 7s. 9d. therefore, 
the solicitors might expect to derive a gross income of £16 and £9, 
which would be subject to taxation at 10s. in the £, after the 
usual earned income and reduced rate allowances. The writer 
also noted the fact that the amount of the compensation can 
never govern the amount of “ solicitors’ costs’’ in any case 
where a principle has to be decided. For every case where the 
‘‘ solicitors’ costs’ appear to be out of all proportion to the 
amount of the compensation, there were thousands of cases settled 
without solicitors being consulted at all, and thousands, in which 
the claims were settled without recourse to litigation, where the 
‘** solicitors’ costs ’’ amounted to less than £10. Ceteris paribus, 
similar observations may be applied to the cost of litigation 
generally, and even of conveyancing and trust administration. 
After the investigations which led to the introduction of the 
New Procedure in the High Court, some years ago, it was dis- 
covered that the high cost of litigation was due to other causes 
than the remuneration of the legal profession, for example, the 
pursuit of the strict rules of proof necessitating the personal 
attendance of witnesses, lengthy cross-examination and exhaustive 
examinations of the law reports. The very necessary repetition 
of this fact should help considerably to take the sting out of the 
ancient judicial gibe : ‘‘ Who met with the accident. the workman 
or his solicitor ? ”’ 


Public Legal Advice. 


AT the request of the National Council of Social Service 
(as organisers of the Citizens’ Advice Bureaux) and with the 
concurrence of the Lord Chancellor’s Department, the War 
Damage Commission has agreed to arrange for the distribution 
of a leaflet (L.T.9) with the Commission’s Explanatory Pamphlet 
(C.1A) which is supplied with Form C.1 (Notification of Damage) 
to every person who has to notify the Commission of war damage 
to land or buildings. It sets out in simple terms the procedure 
relating to the service of notices of disclaimer, retention or 
conditional retention, and draws attention to the help that can 
be given by Citizens’ Advice Bureaux. We have pleasure in 
helping to give publicity to this document, as it is obviously 
necessary that the public should understand the broad outline 
of their rights, and should not be driven to the conclusion that 
all that their representatives at Westminster work out by way of 
legislation is merely a hocus-pocus collection of mysteries for the 
enrichment of solicitors. Solicitors will not object to, and, 
indeed, will be anxious to do everything to assist in the public 
enlightenment, for they are aware that no matter how carefully 
legislation is framed, their skilled services will still be required 
to draft documents which will avoid pitfalls, as well as to conduct 
the litigation which is bound to occur in the best regulated of 
societies. The better the public understands its rights the more 
eager will they be to enforce them where necessary, to the enrich- 
ment of both themselves and their advisers. Simplified explana- 
tions of the law are therefore in the interests of lawyers. as well 
as of the rest of the community. 


Recent Decisions. 


In Cottle v. Meadow Dairy Co., Ltd., on 24th December (The 
Times, 25th November), a Divisional Court (The Lorp CHTEF 
JUSTICE and TucKER, J.) held that para. 1 of the Lighting 
(Restrictions) Order, 1940, imposed an absolute prohibition 
against displaying a light, and by para. 52 (4) the liability was 
extended to the person who caused the light to be displayed, 
but under reg. 24 (2B) of the Defence (General) Regulations, 
it was an offence for an occupier to infringe an order made 
thereunder, and a defence was provided under that regulation 
that due diligence was observed in a case where proceedings 
taken against one person by virtue of that paragraph of the 
regulation were taken in respect of a contravention by another 
person of an order made under that regulation, and that therefore 
when proceedings were not taken under that regulation but under 
the Lighting (Restrictions) Order, 1940, the defence given in the 
proviso to that regulation did not apply. 


In Cumming v. Danson, on 27th November (The Times, 
28th November), the Court of Appeal (The MASTER OF THE ROLLS, 
Scotr and MacKinnon, L.JJ.) held that in a case where a 
landlord required possession of a large house controlled under the 
Rent Restrictions Acts, and required such possession for himself 
and six refugees for whom he was providing accommodation, 
the county court judge must take all the circumstances into 
consideration, and judge the case of hardship as a man of the 
world, and on such a view the refugees were in a situation of 
sufficient proximity to the landlord to render the landlord’s 
position one of greater hardship than that of the tenant. : 
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Coal Act Compensation. 


Apportionment between Life Tenant and Remainderman. 
SoME points of particular interest are likely to arise on the 
subject of apportionment between tenants for life and remainder- 
men of the compensation payable under the Coal Act, 1938. 
As is well known, the Regional Valuation Boards, set up under 
the Third Schedule to that Act, have not yet completed their 
valuation work, and accordingly, any person whose interests 
became vested in the Coal Commission on the Ist July, 1942 
(the “ vesting date ’’), and who has lodged with the Coal Com- 
mission the prescribed notice of claim for compensation will 
not receive his compensation until the Regional Valuation Board 
for the region in which his holding is situate have certified to 
the Commission under s. 7 (6) of the Coal Act the amounts 
ascertained by them in respect of the holdings in their region. 
The reason for this is that the compensation payable for what 
are called “ principal coal hereditaments ’’ is not the amount 
of the Regional Valuation Board’s valuation, but a sum bearing 
to that amount the same proportion as the amount of the 
‘* regional allocation’? bears to the aggregate of the valuations 
of all the holdings in the region, so that, even though the valuation 
of a holding may have been made, it is not yet possible to 
determine the amount of compensation payable. ‘‘ Principal 
coal hereditaments ”’ represent everything for which compensation 
is payable, except minerals other than coal which, on the Ist 
January, 1939 (the ‘‘ valuation date ’’), were comprised in a 
coal-mining lease and ‘“ surface servitudes”’ (i.e., servitudes 
annexed to coal or a mine of coal in so far as they adversely 
affect the surface of any land). These excepted matters are 
called ‘‘ subsidiary coal hereditaments,’ and for these the com- 
pensation payable is the amount of the Regional Valuation Board’s 
valuation. ‘‘ Regional allocation,” in the case of each region, 
is the part which the Central Valuation Board, established 
under the Third Schedule to the Coal Act, have allocated to that 
region of the aggregate amount of compensation payable for 
all principal coal hereditaments, namely, £66,450,000. 

Nevertheless, until any Regional Valuation Board have 
certified to the Coal Commission the amounts of their valuations, 
and those certificates have become conclusive under para. 17 
of the Third Schedule to the Coal Act, a claim can be made 
under para. 20 of the Third Schedule to the Act for quarterly 
payments on account under para. 19, except that, in the case 
of a holding other than a reversion (i.e., a holding comprising 
coal and mines of coal that were not, on the valuation date, 
comprised in any coal-mining lease) the claim must be deferred 
until the draft valuation has been settled. The method of 
arriving at the amount of the quarterly payment is set out in 
para. 20. 

The Coal Commission themselves have power, with the consent 
of the persons entitled, or on three months’ notice, to make 
payments on account under para. 19 of the schedule, and they 
have indicated their willingness to do so up to one and a half 
times the last year’s revenue, or 10 per cent. of the draft valuation, 
where made, instead of, and roughly equivalent to, the aggregate 
of the quarterly payments which could have been demanded 
up to the end of September, 1945, under para. 20. Payments 
on account under para. 19 are required to be treated as primarily 
payable towards the discharge of interest and, as to the residue, 
on account of the capital of the compensation, but, as the following 
remarks indicate, this affords no criterion as to apportionment 
between life tenant and remainderman. 

In a case where a holding consists of, or comprises, an estate 
or other interest subject to a settlement within the meaning of 
the Settled Land Act, 1925, or to a trust for sale the proceeds 
whereof are subject to a settlement, by way of succession, the 
immediate question which arises is whether it is advisable to 
apply for a payment on account, and if so, what is to be done 
with the money when received, having regard to the provisions 
of sub-paras. (2) and (6) of para. 21 of the Third Schedule to 
the Coal Act. Sub-paragraph (2) provides that, in these cases, 
the trustees of the settlement or the court, and in the latter 
case on the application of any beneficiary under the settlement, 
may require and cause the compensation, or the part thereof 
attributable to the settled estate or other interest, as the case 
may be, to be laid out, invested, accumulated and paid in such 
manner as, in the judgment of the trustees or of the court, will 
give to the beneficiaries under the settlement the like benefit 
therefrom as they might lawfully have had from that estate or 
other interest, or as near thereto as may be, regard being had 
to the terms of the settlement and to all relevant circumstances 
affecting the premises in which the holding subsisted, including— 

(a) the terms of any subsisting coal-mining lease and the 
operation of any provision therein contained as to undergettings, 
short workings and other like matters ; 

(b) the period within which coal being worked might have 
been expected to be worked out or coal not being worked 
might have been expected to come into working and to be 
worked out ; and 

(c) the extent to which, having regard to those circum- 
stances, the premises ought to be regarded as property of a 
wasting character. 





Sub-paragraph (2) goes on to stipulate that, subject to a 
proviso regarding payments on account made under para. 19 
before the vesting date, no part of the income of the compensation 
is, by virtue of that sub-paragraph, to be set aside as capital of 
the settlement. Sub-paragraph (6) of para. 21 provides that, 
subject to the previous provisions, the compensation for a holding 
and the income thereof shall be held and disposed of in such 
qanner as to confer on the existing owners, whose interests 
are comprised in the holding, their personal representatives or 
assigns, the like benefits, so far as may be, as they would have 
had from their respective interests if the premises had not been 
acquired by the Coal Commission. 

Now para. 21 (2) is similar in most respects to s. 79 of the 
Settled Land Act, 1925, which replaced s. 34 of the Settled 
Land Act, 1882, and that in its turn appears to have been copied 
mutatis mutandis from s. 74 of the Lands Clauses Consolidation 
Act, 1845; therefore the cases interpreting those statutory 
provisions may be regarded as forming the basis for the inter- 
pretation of the somewhat similar provisions of the Coal Act. 
There are, however, some distinctions to be drawn between the 
latter provisions and those of the Lands Clauses Act on the 
one hand and the Settled Land Act on the other. 

Under the Lands Clauses Act, the amount payable is usually, 
though not always, in respect of compensation for minerals to 
be left unworked so as to afford surface support, and in such 
a case it is neither a purchase of the coal nor is it analogous to a 
purchase (Bwllfa and Merthyr Dare Steam Collieries (1891), Ltd. 
v. Pontypridd Waterworks Co. [1903] A.C. 426, per Halsbury, L.C., 
at p. 428, a case under the analogous Waterworks Clauses Act, 
1847). Under the Coal Act, on the other hand, there is no 
question of the coal being left unworked. Onthe contrary, lessees’ 
interests are retained interests and are unaffected by the statutory 
acquisition, and therefore there will be means of ascertaining 
hereafter precisely what income a tenant for life would have got 
if the interests in the coal had not been acquired by the Coal 
Commission. 

Under both the Lands Clauses Act and the Settled Land Act, 
the relative statutory provisions are limited specifically to 
purchase-money (and in addition, in Lands Clauses Act cases, to 
compensation) paid in respect of a lease or any other estate less 
than the fee simple, or a reversion dependent thereon ; whereas, 
under the Coal Act, the provision relates to any estate or other 
interest subject to a settlement within the meaning of the Settled 
Land Act, 1925, or to a trust for sale, the proceeds whereof are 
subject to a settlement by way of succession, and what the Coal 
Commission usually acquire is the reversion only. This, however, 
is probably, for all practical purposes, a distinction without a 
difference. Moreover, under the Settled Land Act, application 
‘an be made to the court by any party interested in the money, 
whereas the Coal Act provides for application by a beneficiary 
under the settlement. Hence, the trustees of the settlement 
cannot themselves apply to the court under the Coal Act, though 
they may be able to do so under their Settled Land Act powers. 
Further, under the Coal Act, the trustees or the court can require 
and cause the compensation, or any part thereof attributable to 
the estate or interest in question, to be dealt with as therein 
provided, whereas neither the Lands Clauses Act nor the Settled 
Land Act contemplate a part of the compensation being dealt 
with in one way and part in another. The provisions of the Coal 
Act that, subject as therein provided, no part of the income of 
the compensation shall be required or caused by virtue thereof 
to be set aside as capital of the settlement (Third Schedule, 
para. 21 (2) (ii)), and that, subject as therein provided, the 
compensation for a holding and the income thereof shall be held 
and disposed of in such manner as to confer the like benefits, so 
far as may be, as the existing owners would have had if there had 
been no acquisition by the Coal Commission (ibid., para. 21 (6)) 
have no counterpart in the Lands Clauses Act and Settled Land 
Act provisions. The expression ‘ existing owners’? used in 
para. 21 (6) is, of course, peculiar to the Coal Act and is defined 
in s. 44. That, no doubt, accounts, in part, for this additional 
provision which, in referring to ‘‘ the like benefits so far as may 
be,”’ reiterates what is stated in para. 21 (2). The concluding 
words relating the circumstances to those which would have 
existed if the premises had not been acquired by the Coal 
Commission are, however, of importance. These variations from 
the provisions of the Lands Clauses Act and the Settled Land 
Act must, therefore, carefully be borne in mind in considering the 
extent to which the principles laid down under those Acts are 
applicable to the Coal Act provisions. 

_ It is to be observed that, under para. 21 (2) of the Third 
Schedule to the Coal Act, 1938, regard is to be had to the terms 
of the settlement. The first question that arises, therefore, is 
whether the settlement specifically gives the tenant for life the 
right to all the royalties, or whether, by giving him a life interest 
without impeachment for waste, entitles him to three-quarters 
thereof, or whether, by making him impeachable for waste, 
entitles him to-only one-quarter thereof. This, however, only 
relates to one aspect of apportionment between tenant for life 
and remainderman. There are other relevant circumstances 
which have to be taken into consideration. One is the terms of 
any subsisting coal-mining lease and the operation of its provisions 
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as to undergettings, short workings and other like matters. If, 
for instance, the colliery lessee will be entitled, in the future, to 
take into account past short workings, it is obvious that the 
tenant for life would not have been entitled to royalties for all 
(or three-quarters, or one-quarter, as the case may be) of the coal 
extracted, but that his income would be based on such reduced 
amount as would, from time to time, have been payable by the 
lessee after previous short workings had been taken into accoung. 
Regard must be had also to the period within which the coal 
might have been expected to have been worked out. Further, 
the sub-paragraph makes it clear that, even where coal is not 
being worked, regard must be had to the period within which it 
might have been expected to have come into working and to 
be worked out, so that, even where the tenant for life has not 
hitherto been in receipt of income from the minerals, he may be 
entitled to periodical payments out of the compensation 
commensurate with his loss if he remains tenant for life during 
such time as it is estimated that the coal would have become 
revenue-producing. Lastly, the wasting character of the 
premises, having regard to those circumstances, may have to be 
considered. | Where, however, property is settled by deed. the 
tenant for life, subject to any provision in the settlement to the 
contrary, and, in the case of mining properties, to any necessary 
capitalisation of one-quarter or three-quarters of the revenue, as 
the case may be, is entitled to the income, even though of a 
wasting character (Milford v. Peile (1854), 17 Beav. 602; Hope 
v. Hope (1855), 1 Jur. (N.s.) 770; Re Van Straubenzee, Boustead 
v. Cooper [1901] 2 Ch. 779). In such cases the rule in Howe v. 
Earl of Dartmouth (1802), 7 Ves. 137, does not apply. 
(To be continued.) 








A Conveyancer’s Diary. 


Testamentary Options. 


THE decision of the House of Lords in Skelton v. Younghouse 
[1942] A.C. 571 clarifies the law on the question whether an 
option given by will is prima facie personal to the donee. The 
proposition that such is the case is to be found in ** Jarman” 
(7th ed., p. 73). As Luxmoore, L.J., pointed out in the Court 
of Appeal, it is stated in ** Theobald” (9th ed., p. 189) that 
“such an option may be personal to the donee or it may be 
transmissible.”’ There was thus a difference in the text-books, 
and not the least remarkable point was that both * Jarman” 
and ** Theobald ” rely on the same case as their authority, viz., 
Re Cousins, 30 Ch. D. 203. To anticipate the conclusion, it 
is now established that it is the statement in ** Theobald ”? which 
is right. 

The facts in Skelton v. Younghouse were as follows: At the 
date of his will the testator owned certain £10 shares in a private 
company called ** the English Card Clothing Company, Ltd.,”’ 
300 of which were registered in the name of the testator’s son 
Edward, as the testator’s nominee. The testator’s wili gave 
his whole residue to his trustees on the usual trust for sale, the 
beneficial interest being to his widow for life with remainder, 
in the events which happened, in equal shares absolutely to his 
sons Edward and Leonard, both of whom survived the life tenant. 
The testator then proceeded, *‘ And whereas part of my estate 
consists of the shares in the English Card Clothing Company, 
Ltd., now standing in the name of my son Edward as registered 
owner and I am desirous that my said son shall have the oppor- 
tunity of becoming, absolute owner of the same shares Now I 
hereby declare and direct that upon the decease of my said 
wife or previously thereto in case or whenever my trustees shall 
proceed to realise the part of my estate consisting of or including 
such shares and my beneficial right thereto and ownership 
thereof my son Edward shall have the option of purchasing 
and becoming owner of the said shares and all my estate interest 
right and title therein and thereto the value of such shares for the 
above purpose to be estimated at par value.’ The testator 
died in 1916 still possessed of the 300 shares the legal estate 
in which was still vested in the son Edward. The life tenant 
survived until May, 1939, and no change was made in the mean- 
time in regard to the 300 shares, save that they were converted 
into 3,000 shares of £1 each. Edward died in June, 1939, without 
having exercised the option, but having in 1932 purported to 
assign the benefit of it to trustees. The shares were worth 
substantially more than par, so that the option was a valuable 
one. The question in the case was whether it could be exercised, 
after Edward’s death. either by his personal representatives or 
by his assignees. : 

The case came before Bennett, J., in the first instance, and is 
reported as Re Sykes 11940] Ch. 490. After some hesitation, the 
learned judge decided that Re Cousins did justify the proposition 
for which ‘* Jarman” quotes it as authority and that, since 


there was nothing to displace the prima facie presumption 
that the option was personal, the presumption operated and 
the option was no longer exercisable. He also stated (at p. 494) 
that, on the construction of the will, ‘‘ it looks as if the testator 
was contemplating and intending that the option should be 
exercisable by the son only.” But he stated unequivocally 





that he was deciding the case on the ground of the presumption 
and not as one where he could rely purely on construction. 
It may be recollected that I indicated in the ‘* Diary ’”’ of 22nd 
February, 1941, that it was difficult to see, on reading Re Cousins, 
which was a complex and unusual case, that it was in fact authority 
for the proposition in ‘‘ Jarman.” 


In September, 1940, however, the case went to the Court of 


Appeal, whose decision was not published until the beginning 
of March, 1941, owing to certain causes which at that time 
delayed the issue of the reports. All three members of that 
court, Clauson, Scott and Luxmoore, L.JJ., were agreed that 
Re Cousins was not authority for ‘ Jarman’s”’ proposition, 
and that the question for decision was whether, as a matter of 
construction and untrammelled by any presumption, the intention 
of the will was to confer a transmissible, or a merely personal, 
option. On that question the court was divided, Clauson and 
Scott, L.JJ., holding that the option was personal, but Luxmoore, 
L.J., that it was transmissible. The proceedings of the Court 
of Appeal are reported at [1941] Ch. 1. 

Now, finally, we have the report of the appeal to the House of 
Lords. By that stage a new point had been introduced, viz., 
that, in conflict with the proposition said to be grounded on 
Re Cousins, there was an observation of Lord Dunedin in the 
judgment of the Privy Council in Wright v. Morgan [1926] A.C. 
788, to the effect that an option is a right of property and all 
rights of property are prima facie transmissible. This cross- 
current did not meet with favour, Viscount Maugham observing 
that the statement in question was an obiter dictum and that 
Re Cousins was not cited to the Privy Council. All the noble 
and learned lords took the view, however, that there is no prima 
facie rule that a testamentary option is personal, and that 
Re Cousins, though correctly decided upon its own circumstances, 
did not lay down any such rule. None of their lordships seem to 
have had any doubts on this general point and there is no 
elaborate discussion of it. 

On the other hand, they went at length into the question 
whether the particular option which was before them was 
intended to be personal or transmissible. Viscount Maugham 
and Lord Macmillan evidently felt clear in their minds that it was 
personal; Lord Russell of Killowen and Lord Wright agreed, 
but made it plain that they had been in great doubt, Lord Wright 
saying that *‘ the issue is on a razor’s edge ”’ (at p. 583). Lord 
Porter confined himself to expressing his concurrence in the 
conclusions arrived at by their lordships. 

The point which really seems to have been decisive in the 
House of Lords was that the option was expressed to be in respect 
of the beneficial interest in shares the legal estate in which was 
already vested in Edward, and was introduced by words clearly 
referring and referring only to a state of affairs in which the legal 
estate was so vested. That being so, it followed that it could not 
have reference to a period at which the legal estate must 
necessarily have been, not in Edward, but in his personal repre- 
sentatives. Something was made also of the fact that the testator 
used the word “ opportunity ”’ of the right given to Edward : it 
was pointed out that ‘‘ opportunity ”’ imports the idea of the 
personal opinion and individual judgment of the person to whom 
the opportunity is given. No such opinion could be formed nor 
judgment arrived at by a deceased donee. 

The upshot was that the members of the House of Lords were 
unanimous that the case was one of construction, and that, as a 
matter of construction, the option was purely personal. The 
decision stands on the intention of the words used by the testator 
and not on the intrinsic reasonableness of that which the testator 
thought fit to do. It was obviously not very reasonable that the 
testator should make a valuable bounty dependent on the double 
event that Edward should be alive at the death of the life tenant, 
or at the date of an earlier sale, and that he should elect to 
exercise the option. But the noble and learned lords were all of 
the opinion that such was what the testator intended. 

In the course of his speech, Lord Wright stated (at p. 582) 
that the absence of the words *‘ his executors, administrators and 
assigns ’’ after the donee’s name was not conclusive, but that if 
those words had appeared the difficulty would never have arisen. 
There, I think, lies the main practical point of the case: the 
proposition in *‘ Jarman ”’ is incorrect, and those questions will 
in future turn purely on construction. The court will, no doubt, 
in the absence of express words to make the option either merely 
personal or transmissible, spell the intention out of the context ; 
but it is much more convenient that such a process should be 
rendered unnecessary. The draftsman should in future address 
himself expressly to the question whether the testator means to 
make the option transmissible and should get positive instructions. 
If the option is to be transmissible, it should be conferred on the 
donee ‘‘ his executors, administrators or assigns.’’ If he wishes 
it to be personal only, the option should be vested in A *‘ during 
his life, but not further or otherwise.” 

Some misunderstanding seems to have arisen following the removal of 
the Estate Duty Office and its records to Llandudno. In cases where an 
interview is necessary and the taxpayer or his representatives cannot attend 
at Llandudno, the Department will always be prepared to arrange for the 
interview to take place in London. 
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Landlord and Tenant Notebook. 


Landlord’s failure to Repair : Damages. 

THE paucity of authority on the measure of damages when a 
tenant sues his landlord for non-repair contrasts strikingly with 
what is available when things are the other way round. No 
doubt this is due to the fact that for some centuries it was rare 
for a landlord to be liable for the condition of the premises ; and 
while successive Housing Acts have probably produced the effect 
that, in the case of residential property at all events, the landlord is 
more often responsible than not, they have also supplied machinery 
for enforcing such responsibility which largely obviates the 
necessity for litigation. The Acts have, it is true, produced a few 
illustrations which have found their way into law reports; but 
in most cases tenants find it more convenient to consult, or to 
threaten to report their landlords to, an official affectionately 
known (to them) as “‘ the sanitary ”’ than to instruct solicitors. 

Some time ago, however, some readers may have noticed, in 
the daily papers, a report of a considered judgment delivered by 
the learned judge of Edmonton County Court in which nominal 
damages were awarded to a tenant, but in which comment was 
made on the absence of guidance, the wish expressed that the 
plaintiff would appeal, and the wish not concealed that she would 
succeed. Probably it was the nature of these wishes that 
accounts for the publicity, reporters faithfully following the 
Northcliffean principle ‘* when a dog bites a man, it’s not news ; 
when a man bites a dog, it’s news.’’ The wishes have been 
fulfilled, and Porter v. Jones (1942), 2 All E.R. 570 (C.A.), is a 
welcome addition to the authorities. 

The facts were as follows: the plaintiff, before taking a 
weekly tenancy of the defendant’s house, obtained a promise 
from his agents that a bulge in the kitchen ceiling would be 
repaired. Some eight months after the tenancy had commenced, 
the bulge not having been attended to, the ceiling collapsed. 
The plaintiff was injured and some of her property damaged, 
and the learned county court judge assessed the damages which 
he would have awarded at £25. ‘‘ Would have,” because, in 
His Honour’s view, the loss was not the consequence of the 
breach of warranty, but of the plaintiff’s course of conduct. 
which he appears to have considered unreasonable. She had, the 
judgment said, failed in her duty to minimise the damage ; for 
she could either have refrained from using the kitchen or could 
have done the repairs herself and claimed the amount from the 
landlord. 

Adoption of the first suggestion would not, of course, mean 
that the plaintiff would have no remedy by way of ‘damages for 
breach of warranty. The second suggestion is no doubt sound 
in principle, but in practice people in the plaintiff’s position may 
not have the necessary financial resources for such a proceeding, 
and even speculative builders do not readily speculate on the 
chances of success in litigation. If I remember rightly, the 
learned judge was reported at the time to have mentioned the 
possibility of effecting repairs and deducting the cost from rent, 
and to have observed that an ‘* Elizabethan ’’ case was the only 
authority which she could have invoked to justify such a 
proceeding. Presumably the case alluded to was Taylor v. Beal 
(1591), Cro. Eliz. 222, in which it was indeed held that the tenant 
might take that course; but the decision has been left severely 
alone since, and, if not actually overruled, is inconsistent with 
such authorities as Waters v. Weigall (1795), 2 Anst. 575 (tenant 
repairing in case of sudden accident, to prevent further mischief, 
may set off costs against rent). 

However, the Court of Appeal allowed the appeal without 
naming any authority at all, being content to examine the 
evidence of unreasonableness and to apply the broad principle of 
what was contemplated. The plaintiff, it was pointed out, was 
not a surveyor; the defendant, on the other hand, knew the 
condition of things, and how imminent was the danger. Both 
contemplated that she would use the kitchen, and that he would 
do the repairs within a reasonable time; it was reasonable on 
her part to leave it to the landlord to carry out his contract. 

The £25 was described as ‘‘ a comprehensive sum,”’ but it is 
not expressly stated what it comprehended. Presumably the 
personal injury and the damage to goods; but it should be 
remembered that a tenant may, in an apt case, recover damages 
representing the difference in value to himself of the house during 
the period. This was done in Hewitt v. Rowlands (1924), 
93 L.J.K.B. 1080, which is one of the few cases in which the 
position of the tenant covenantee has been carefully gone into. 

There is perhaps one further observation which one might make 
about Porter v. Jones, namely, that no point seems to have been 
made of the fact that the tenancy was merely a weekly one. It 
was established by Sandford v. Clarke (1888), 21 Q.B.D. 398, 
that a weekly tenancy is not a weekly reletting, and the defendant 
in that case, a landlord who had let premises with a defective 
coalplate, was held liable for injury thereby caused to a third 
party some two years later, though the tenancy was but a weekly 
one. But some distinction might be drawn, or at all events to be 
sought to be drawn, between that position and the position of 
the defendant landlord in Porter v. Jones. The latter was not 
sued for breach of covenant, but for breach of a collateral 





agreement of the De Lassaile v. Guildford type (and in that case— 
[1901] 2 K.B. 215—the lease was for a term of three years). He 
could, therefore, have determined his liability to the party who 
actually sued him by one week’s notice at any time; and this 
could not be said of the defendant in Sandford v. Clarke, who 
would have continued liable as occupier. Can, then, the parties 
in Porter v. Jones be said, strictly speaking. to have contemplated 
that the plaintiff would be using the kitchen eight months later ? 
This might usefully have been examined, though one sees, of 
course, the defendant’s possible difficulties: if he did not 
contemplate more than a fortnight’s user, why did he undertake 
to remedy the defect ? 


Scope of the Agricultural Holdings Act, 1923. 

I am indebted to a correspondent for drawing my attention to 
s. 26 of the Agriculture (Miscellaneous War Provisions) Act, 1940, 
which certainly should have been mentioned in my article on the 
scope of the A.H.A., 1923, in the ‘* Notebook ” for 10th October 
(86 SoL. J. 292), as it excludes from the operation of that Act 
tenancies of land which, broadly speaking, was not previously 
governed by the Act, which is to be used for agricultural purposes, 
and is let for not more than four years. 








Our County Court Letter. 


Retaking Possession of Hire-Purchase Goods. 
IN a recent test case at Birmingham County Court (Wits v. 
J. Cook & Sons, Ltd.) the claim was for £50 as damages for 
trespass. The plaintiff’s case was that, in 1937, he had _hire- 
purchased furniture to the value of £27 18s. 6d. from the 
defendants. After paying £11 4s., viz.. more than one-third of 
the price, the plaintiff fell into arrear with his payments. In 
July, 1941, the court ordered delivery-up of the goods, the order 
being suspended on payment of 5s. per month. Default was made 
in these payments, and in February, 1942, leave to proceed under 
the Courts (Emergency Powers) Acts was granted. This also was 
suspended on payment of 5s. per month, but default was again 
made. On the 16th March, 1942, three men went to the plaintiff's 
house, edged in through the door, and removed the goods in a 
plain van. Not even a chair was left, and the plaintiff went to 
the county court. As a result of certain representations, the 
defendants returned the goods two days later, viz.. on the 18th 
March, and the plaintiff paid 30s. Damages were nevertheless 
claimed—on the ground that the defendants had no right them- 
selves to remove the goods. The same procedure should have 
been adopted as in the execution of a judgment of the court. 
The defence was that no warrant of delivery was necessary, as 
the owners of the goods were entitled to proceed by self-help- 
after leave to proceed had been given on terms which had not 
been carried out. This failure of the plaintiff to comply with the 
suspensory order revived the defendants’ rights under the original 
hire-purchase agreement. They were also authorised so to act 
by the Hire Purchase Act., 1938, s. 18 (2). His Honour Judge 
Finnemore rejected the latter contention. The subsection only 
applied to a case in which, after a suspensory order had been 
made, the customer had paid off nearly all the amount due. If 
he then failed to keep up his payments, the owners of the goods 
did not again have to ask for leave. The subsection had nothing 
to do with a warrant for delivery, nor with the ordinary procedure 
for enforcing the judgment of the court. <A_ hire-purchase 
company was in no different position from any other plaintiff, 
who succeeded in an action and obtained judgment for delivery-up. 
Such a company must proceed through the ordinary channels of 
a warrant of delivery. Any other method might lead to a breach 
of the peace, and was not permissible in a civilised country, 
where judgments of the courts were enforced by proper authority. 
The defendants therefore had no right to enter the house of the 
plaintiff, who had been deprived of his goods for two days. It 
was unpleasant to have one’s goods removed, in full view of 
everyone, by a hire-purchase company. Judgment was given for 
the plaintiff for £10, with costs. 
Receipt of Rent by Agent. 

In Try v. White, heard at Penzance County Court, the claim was 
for £1 as arrears of rent. The plaintiff’s case was that the 
defendant had been a tenant of the plaintiff's house for three or 


four years. The rent had not been regularly paid, and the 
collection had been in the hands of the plaintiff's daughter. The 
rent book showed no entry for two weeks at 10s. a week. The 


defendant’s case was that he had always paid his rent regularly. 
as shown by his rent book. He had been accustomed to pay 
fortnightly to the plaintiff's daughter. On one occasion she was 
out when the defendant called, and he accordingly left the £1 note, 
which his wife had given him for the purpose. On the occasion 
of the next fortnightly call, the defendant found that his previous 
payment had not been entered in the rent book. Corroborative 
evidence, as to the £1 note being handed to the defendant to 
pay the rent, was given by his wife. His Honour Judge Scobell 
Armstrong observed that the plaintiff's daughter had not given 
evidence. Judgment was given for the defendant. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

30 November.—The trial of Viscount Stafford for conspiring 
the death of the King opened in Westminster Hall on the 30th 
November, 1680. Evelyn described the scene in his diary : 
‘The place of sitting was now exalted some considerable height 
from the paved floor of the Hall, with a stage of boards. The 
throne, woolpacks for the judges, long forms for the peers, chair 
for the Lord Steward, exactly ranged as in the House of Lords. 
The sides on both hands scaffolded to the very roof for the 
members of the House of Commons. At the upper end and on the 
right side of the King’s state was a box for His Majesty and on 
the left others for the great ladies and overhead a gallery for 
ambassadors and public ministers. At the lower end or entrance 
was a bar and place for the prisoner, the Lieutenant of the Tower, 
the axe bearer and guards, my Lord Stafford’s two daughters, 
the Marchioness of Winchester being one; there was likewise a 
box for my Lord to retire into. At the right hand in another 
box, somewhat higher, stood the witnesses; at the left the 
managers in the name of the Commons of England.” 

1 December.—The mechanical principle of the guillotine was 
some centuries older than Dr. Guillotin, who first suggested its 
use in modern times in France. He was over fifty when he was 
elected to the Constituent Assembly in 1789, and on the Ist 
December of that year he brought forward the proposal that in 
all cases of capital punishment it should be of the same kind, by 
decapitation by means of a machine. Till then the privilege of 
execution by beheading had been confined to noblemen. For the 
mechanical contrivance it was urged that it made the process as 
swift and painless as possible. After successful experiments had 
been made on several dead bodies, the first execution, that of a 
highwayman, took place in 1792. 

2 December.—Overwhelmed by his enemies through their 
combined animosities, Lord Clarendon was deprived of the 
Chancellorship in August, 1667, but the Commons still pursued 
him with accusations of treason and pressed for his impeachment. 
In the end he was obliged to fly from the Kingdom, embarking 
by night at Erith. Contrary winds delayed him for three days 
and nights, and it was the 2nd December before he reached 
Calais, which was not the place he had intended, but he was glad 
to disembark at last. He spent the rest of his life in exile in 
various parts of France. 

3 December.—On the next day, the 3rd December, Pepys 
noted the news of Lord Clarendon’s departure and that he * left 
a paper behind him for the House of Lords, telling them the 
reason of his retiring, complaining of a design for his ruin.”” He 
also noted a report ‘‘ that the Keeper of Newgate hath at this 
day made his house the only nursery of rogues, prostitutes, 
pickpockets and thieves in the world, where they were bred and 


entertained and the whole society met, and that for the sake of | 


the Sheriffs they durst not this day commit him, for fear of making 
him let out the prisoners, but are fain to go by artifice to deal 
with him.” ; 

4 December.—On the following day, the 4th December, Pepys 
recorded some more reports concerning the flight of Lord 
Clarendon: ‘ I hear that the House of Lords did send down the 
paper which my Lord Clarendon left behind him, directed to the 
Lords, to be seditious and scandalous; and the Commons have 
voted that it be burned by the hands of the hangman, and that 
the King be desired to agree to it. I do hear also that they have 
desired the King to use means to stop his escape out of the 
nation.” 

5 December.—On the 5th December, 1749 *‘ was heard a 
remarkable cause in the Lord Mayor’s Court, in which a club 
of journeymen painters were plaintiffs, and Mr. Row, a painter 
in Lawrence Lane, defendant, for employing a person not free 
to work in the City, which lasted several hours, many witnesses 
being examined on both sides. Upon the evidence of the most 
eminent master painters in London, it appeared that from the 
want of free journeymen of the trade, it was not possible for 
the summer business of the City to be done without the assistance 
of at least an equal number of non-freemen, and that no freeman 
was ever refused, or could sometimes be got on any terms. But 
the affair turned on the force of a byelaw of Queen Anne, which 
was very learnedly argued by the counsel. The jury went out 
at two o'clock in the afternoon and returned twice without 
agreeing on a verdict but were sent out again and after staying 
a long time were ordered to be confined to the room without 
fire, candle or any sustenance by an officer sworn to observe 
the same and attend them.”’ This was then the customary way 
of encouraging juries to agree. At six o’clock next morning they 
found a verdict for the plaintiffs, and so this early trade union 
dispute ended with a victory for the men. 

6 December.—Twenty years later, in 1769, another labour 
dispute did not go so well for the men. Early in July a large 
body of journeyman weavers assembled in Spitalfields and cut 
to work the pieces in several looms but dispersed without doing 
any other mischief. The disagreement, however, dragged on 
and in September the military surrounded the ‘* Dolphin’ 
alehouse, where the dissatisfied weavers, who were known as 


** cutters,’ were assembled ‘ to collect contributions from their 
brethren towards supporting themselves in idleness in order 
to distress the masters and to oblige them to advance their 
wages.”’ The men offered armed resistance and there were 
casualties on both sides. A week later there was a fresh affray. 
On the 6th December two weavers, Doyle and Valline were 
hanged for destroying work in the looms. ‘* The mob on this 
occasion behaved outrageously, insulted the sheriffs, pulled 
up the gallows, broke the windows, destroyed the furniture and 
committed other outrages in the house of Louis Chauvette, Esq., 
in Spitalfields. The sheriffs harangued them without effect 
till being threatened with military intervention they dispersed. 
Both men persisted in asserting their innocence, and Doyle 
declared ‘‘ as my last dying words in the presence of my Almighty 
God that I am as innocent of the fact I am now to die for, as the 
child unborn.” 

SPIRIT GUIDANCE. 

At Cardiff recently a man and a woman were sent to prison 
for deceiving people by pretending to hold communication with 
the spirits of the dead. A company director, who said he was 
an occult scientist, described in evidence the proofs furnished 
by Colombo, the man’s * guiding spirit.”” While the man 
was bound with strong ropes his coat ‘ flashed away in a split 
second and he was still bound underneath.” The witness 
claimed that if he could split the vibrations of the atoms of 
which the witness box was composed, he could make it disappear 
and reappear somewhere else; accordingly there was nothing 
incongruous about a spirit gift of a pair of earrings marked ‘‘ made 
in Birmingham.” All this is oddly reminiscent of Douglas 
Home, the medium who died in 1886. He was said to have 
floated in and out of a window 70 feet above ground, to have 
picked a great lump of coal red and burning out of a blazing 
fire, holding it on the head of a gentleman present without 
hurting him and to have had all sorts of powers of making 
untouched furniture dance and pianos play. He is still an object 
of controversy, but the only time he came in contact with the 
law he fared ill. In 1868 he was defendant in a case tried by 
Vice-Chancellor Giffard. The plaintiff was a Mrs. Lyon, a widow 
of seventy-five. to whom Home had conveyed messages from 
her deceased husband. She had begun by drawing a cheque 
for six years’ subscription (£5 5s. a year) to the “ Spiritual 
Atheneum” run by Home, and soon, having received the 
message. “‘ I love Daniel; he is to be our son,’’ she made him a 
series of gifts rising from £50 to £30,000, and made a will 
leaving all her property to him, all by the direction of spirit 
messages. At last, however, she came to her senses and success- 
fully invoked the help of the courts to recover what she had 
parted with, though the judge considered her “‘ a silly and super- 
stitious woman dabbling in matters beyond her intelligence.” 
Outside the court Home was hissed and she wascheered. Though 
the gifts were declared “ fraudulent and void,’’? Home went on 
and never failed of followers. 








Obituary. 


Mr. T. A. E. BRADLEY. 

Mr. Terence Arthur Ernst Bradley, barrister-at-law, died on 
Saturday, 21st November. He was called by Gray’s Inn in 1913, 
and was an advocate of the Calcutta High Court, Bengal, and the 
High Court of Allahabad, U.P., India. 


Mr. E. A. HOWELL. 
Mr. Ernest Albert Howell, solicitor, of Herne Hill, S.E.24, 
died on Thursday, 26th November. He was admitted in 1892. 


Mr. G. E. W. WOOLSEY. 

Mr. Godfrey Edward Wellingham Woolsey, solicitor, and 
senior partner of Messrs. Woolsey & Woolsey, solicitors, of 
64, The Close, Norwich, died on Saturday, 28th November, aged 
sixty-nine. He was admitted in 1896 and was a past President 
of the Norfolk and Norwich Incorporated Law Society. At his 
death he was Hon. Treasurer of that society and of its Poor 
Persons’ Committee. Mr. Woolsey was well known in Norwich 
for his work in connection with hospital administration. 





NOTICE TO QUIT FOLLOWING SALES OF AGRICULTURAL LAND. 

Landowners and farmers in England and Wales are again reminded that 
under a Defence Regulation made on the I1Ith November, 1941, where 
agricultural land has been purchased since the outbreak of war, any notice 
to quit given by the purchaser to a tenant is null and void unless the 
Minister of Agriculture and Fisheries consents in writing thereto. The 
regulation applies whatever the reason for purchase, and therefore includes 
cases where a farmer has purchased land and has given or intends to give 
notice to quit in order that he may occupy the land himself. Although 
the Minister is empowered to give consent either before or after the notice 
to quit is served, he will not be prepared in future, unless the circumstances 
are exceptional, to consider giving his consent in any case in which the 
application is made later than one month from the date of the service of 
the notice to quit. As regards notices already served, application should 
be made before the 3lst December, 1942. 
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Notes of Cases. 


HOUSE OF LORDS. 


The Owners of the Steamship “ British Fame ” v. The Owners 
of the Steamship ‘“ Macgregor.”’ 


Viscount Simon, L.C., Lord Atkin, Lord Thankerton, Lord Wright and 
Lord Porter. 16th November, 1942. 
Shipping—Collision—A pportionment of blame—Revision by 
tribunal. 

Appeal from a decision of the Court of Appeal varying the judgment of 
Bucknill, J. 

On the 5th March, 1940, the plaintiffs’ vessel, the *‘ British Fame,’ and 
the defendants’ vessel, the ‘* Macgregor,” while in convoy were in collision. 
In an action of damage by collision, Bucknill, J., held the ‘‘ Macgregor ” 
two-thirds to blame and the ** British Fame’ one-third. The defendants 
appealed. The Court of Appeal (MacKinnon and du Parcq, L.JJ., and 
Lewis, J.) reversed these proportions and found the “ British Fame” 
two-thirds and the *‘ Macgregor” one-third to blame. The plaintiffs 
appealed. 

Viscount Simon, L.C., said that they must proceed on the footing that 
it was not disputed that the collision was one for which both ships were to 
blame. The only question was the distribution of that blame. The Court 
of Appeal had thought it right, while maintaining the view that both ships 
were to blame, to vary the distribution of the blame. The case must be 
very exceptional indeed in which an appellate court, while accepting the 
findings of fact of the court below as to the fixing of blame, none the less 
has sufficient reason to alter the allocation of blame made by the trial 
judge. There might be such cases. If a number of reasons were given 
why the ship was to blame, but on examination some of those reasons were 
in the Court of Appeal found not to be valid, that might have the effect 
of altering the distribution of the burden. If the judge, when distributing 
blame, could be shown to have misapprehended a vital fact bearing on 
the matter, that might be a reason for considering whether there should be 
a change on appeal. But subject to rare exceptions, when findings of fact 
were not disputed and the conclusion that both vessels were to blame stood, 
the cases on which an appellate tribunal would undertake to reverse the 


appellate 


distribution of blame would be rare. The language of Lord Wright in the , 


Umtali, 160 L.T. 114, at p. 117, directly applied here. There was no 
reason-for interfering with the apportionment decided upon by Bucknill, J., 
and the appeal must be allowed. 

Lorp WRIGHT concurring, said that he ought to add a few words on the 
decision of the Court of Appeal in the Testbank [1942] P. 75, where the 
Court of Appeal had varied the apportionment. He thought that decision 
was not quite in accord with the authorities. The observations of the three 
judges in the Karamea [1921] P. 75, were in accord with what was said in 
the Umtali. It would require a very strong case to justify any review 
or interference with the matter of apportionment. It was a question of 
degree, depending on a trained and expert judgment considering the facts, 
and was different in essence from a mere finding of fact in the ordinary 
sense. 

The other noble and learned lords agreed. 

CounsEL: R. F. Hayward, K.C., and Owen L. Bateson ; Lewis Noad, 
K.C., and E. W. Brightman. 

Soxicrrors: William A. Crump & Son; Thomas Cooper & Co., for 
Gilbert Robertson & Co., Cardiff. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


COURT OF APPEAL. 

Knupffer v. The London Express Newspaper, Ltd. 
MacKinnon and Goddard, L.JJ. 30th October, 1942. 
Libel—Libel on a class—General rule that member cannot sue—Exceptions 

—Judge sitting without jury— Measure of damages. 

Defendants’ appeal from a judgment of Stable, J., given on 25th April, 
1942, by which the learned judge awarded the plaintiff in a libel action 
£3,500 damages. : 

The alleged libel was contained in an issue of the defendants’ newspaper 
in an article headed ‘* Hitler’s Little Kaiser.” It contained statements 
about an emigré group called * Mlado Russ,” or ‘‘ Young Russia,” 
to the effect that they professed a Fascist ideology and Hitler intended 
to pick a puppet fuehrer from their ranks to replace the present Russian 
Government. The material part of the defence denied publication and 
denied that the words were reasonably capable of being understood to 
refer to the plaintiff. There were twenty-four members of the organisation 
in England, and the plaintiff was their representative, and many branches 
existed all over the world. Three witnesses were called, all of whom 
testified that when they read the article their minds went to the plaintiff, 
two of them each mentioning another person to whom their minds went 
as well as the plaintiff. The other persons mentioned were foreign repre- 
sentatives of ‘“‘ Mlado Russ.”’ Mr. Justice Stable said that on the authorities 
he must hold that persons knowing the plaintiff must have thought that 
the article referred to the plaintiff. 

MacKinnon, L.J., said that the primary rule of law was that when 
defamatory words were written or spoken of a class of persons, it was 
not open to a member of that class to say that they were written or spoken 
of him (see per Willes, J., in Kastwood v. Holmes (1858), 1 F. & F. 347, 
349, 350; Wardlaw v. Drysdale (1898), 25 R. 879; O’Brien v. Eason 
[1913] 471 L.R. 266; and Campbell v. Wilson (1934), S.L.T. 249. There 
were two further rules which might be said to be exceptions to this primary 
rule. The first was that when the class was so small or so completely 





ascertainable that what was said of the class was necessarily said of every 
member of it, then a member of that class could sue. Circumstances in 
which the rule could be applied were rare, but Browne v. Thomson & Co. 
[1912] S.C. 359, was an example of its application. The second exception 
was that though the words purported to refer to a class, yet in the cireum- 
stances of the particular case, they in fact referred to one or more individual 
persons. An example of this was Le Fanu v. Malcomson (1848), 1 H.L.C. 
637 (see per Lord Cottenham, at p. 664). In the present case the defamatory 
words were prima facie spoken of a class—the Young Russian Society. 
Clearly the plaintiff could not bring his case within the first exception to 
the general rule. On his own evidence there were hundreds, if not thousands 
of members all over the world. Almost equally clearly the case did not 
come within the second exception, as there was nothing to show that the 
words about the class referred to the plaintiff as an individual. In fact, 
the article never mentioned any branch of the society in England. All the 
plaintiff’s witnesses could say was that they thought that the article referred 
to the plaintiff because they knew him as a prominent member of the society 
in England. In the same way every one of the thousands of members 
throughout the werld might be able to call a friend to say that he thought 
it referred to that member because he knew he was a member of the society. 
It was unnecessary therefore to deal with the contention that the damages 
were excessive, but he could not think it was right for a judge, when he 
had to assess the damages, to attempt to attune his mind to what he 
imagined would be the extravagant impulse of a jury. On the facts it 
was difficult to conceive that, if the article did refer to the plaintiff, it 
would cause him appreciable pecuniary loss. 

Gopparp, L.J., said that as the court had to decide whether the words 
were capable of bearing a defamatory meaning, so it had also to decide 
whether they were capable of being defamatory of the plaintiff. His lordship 
contrasted Le Fanu v. Malcomson, supra, with Eastwood v. Holmes, supra. 
Referring to Hulton (E.) & Co. v. Jones [1910] A.C. 20, he said that while 
accepting the principle of the decision to the full, it was not one which 
the Court of Appeal, at any rate, need extend. Cassidy v. Daily Mirror 
Newspapers, Ltd. [1929] 2 K.B. 331, was an application of the law to 
particular facts; it had not received the universal approval of text-book 
writers and the profession, and was the subject of a vigorous dissenting 
judgment from Greer, L.J. If a writer attacked a corporate body the 
latter might sue subject to certain considerations which applied to libels 
on corporations (S. Hetton Coal Co. v. N.E, News Association [1894] 
1 Q.B. 133), but not the individual corporators, unless one or more could 
show that he or they were singled out for attack. The same was true of 
an attack on an unincorporated body. The class might be so small or 
easily identifiable, as in Browne v. Thomson, supra, that an attack on 
the class was an attack on each member (see per Holmes, L.J., in O’Brien 
v. Eason, supra). His lordship had no doubt that the article in which the 
words complained of appeared was an attack on an association and not 
on any individual member of it. The appeal would be allowed. Had it 
been necessary to consider the point, his lordship would have held that 
the damages were out of all proportion to the damage actually done. For 
himself, he found it difficult to subscribe to the view that a judge might 
give less than he thought a reasonably minded jury could give because 
he could express his opinion on the conduct of the parties in words, while 
a jury could only do so by the amount that they awarded. If, as a war-time 
measure, a litigant must dispense with a jury, he ought not, so far as was 
humanly possible, to be at any disadvantage for that reason. But there 
must be some reasonable relation between the wrong done and the solution 
applied (Greenlands, Ltd. v. Wilmshurst and London Association, etc. [1913] 
3 K.B. 507; Tolley v. Fry (J. S. & Sons, Ltd. [1930] 1 K.B. 467, per 
Serutton, L.J., at p. 476). e 

Appeal allowed. 

CounsEL: Serjeant A. M, Sullivan, and G. O. Slade ; Valentine Holmes. 

Sonicitors: Shirley Woolmer & Co.; Hasties. 

[Reported hy MavrRIck SHARE, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 

In re Gourju; Starling v. The Custodian of Enemy Property. 
Simonds, J. 5th and 16th November, 1942. 
Settlement—Life interest held on protective trusts—Life tenant in enemy 
territory—Sequestration of interest—Whether life interest determined— 

Effect of sequestration on apportioned income—Power of trustees to 

accumulate income—Trustee Act, 1925 (15 Geo. 5, c. 19), 8. 383—Trading 

with the Enemy Act, 1939 (2 & 3 Geo. 6, c. 89), 8. 7—Trading with the 

Enemy (Custodian) Order, 1939—Trading with the Enemy (Specified 

Areas) Order, 1940. 

Adjourned summons. 

The testator by his will dated 10th December, 1936, directed his trustees 
to hold the income of his residuary estate thereof upon ** protective trusts ” 
for the benefit of his wife, M, during her life. The testator died on the 
14th December, 1936. His widow from 1936 onwards had been resident 
in Nice. The Trading with the Enemy (Custodian) Order, 1939, made 
under the powers conferred by the Trading with the Enemy Act, 1939, s. 7, 
provides by s. 1 (1): ‘‘ Any money which would but for the existence of a 
state of war, be payable to or for the benefit of a person who is an enemy 

. shall be paid to the custodian,” that is, the Custodian of Enemy 
Property. Subsection (2) provides: ** ... there shall be paid to the 
Custodian in particular any money which would . . . be payable .. . 
under any trust, will or settlement ’ to an enemy. The Trading with the 
Enemy (Specified Areas) Order, 1940, brought within the provisions of the 
earlier Order unoccupied France as from the 10th July, 1940. Accordingly, 
from that date no income had been paid to the widow, who then became 
an ‘‘enemy.” At that date income amounting to £106 had become due 





368 


THE SOLICITORS’ 


JOURNAL. December 5, 1942 





z 





and payable to the trustees and they had since received the sum of £2,929, 
which, under the provisions of the Apportionment Act, 1870, was to be 
regarded as accruing before that date. By this summons the trustees of 
the will asked, first, whether by reason of the operation of the Act and 
Orders the life interest of the widow had determined and the discretionary 
trusts contained in s. 33 of the Trustee Act, 1925, had arisen ; secondly, 
whether the sums of £106 and £2,929 ought to be paid to the Custodian of 
Enemy Property ; and thirdly, whether, ifthe discretionary trusts were in 
operation, the trustees had power to accumulate any of the income. 

Srtmonps, J., said that the first question he had to determine was whether 
the coming into operation of the Act and Orders was the happening of an 
event whereby, if the income of the testator’s residuary estate were payable 
to the widow, she would be deprived of her right to receive it. The position 
being : (a) that as each instalment of income became available in the hands 
of the trustees, they would, but for the operation of the Act and Orders, 
pay it to the widow, but (6) that, in consequence of that operation, they 
must pay it to the Custodian, and (c) that he would not hold it as her agent, 
he (the learned judge) could not avoid the conclusion that an event had 
happened whereby the widow had been deprived of the right to receive 
the income. From this it followed that her determinable interest had 
determined and the discretionary trusts had been erected in its place. The 
cases on words similar to those in the statutory forfeiture clause had been 
considered by Morton, J., in In re Baring [1940] Ch. 737, and he adopted 
that principle of his decision. As to the second question, the sum of £106 
was, having regard to the decisions in /n re Sampon [1896] 1 Ch. 630; 
In re Greenwood [1901] 1 Ch. 887; and In re Jenkins {1915} 1 Ch. 46, 
payable to the Custodian. The position was otherwise in regard to the 
larger sum. The above cases were authorities which bound him to hold 
that here there had been a forfeiture. With regard to the last question, 
the language of s. 33 (1) (ii) of the Trustee Act, 1925, was clear. The 
obligation was to apply the income ** for the maintenance or support or 
otherwise for the benefit * of the persons indicated. The obligation of the 
trustees was to apply the trust income as and when they received it with 
such necessary limitations upon that absolute obligation as the practical 
necessities of the case demanded. They were not entitled to retain the 
income. 

CounsEL: Wilfrid Hunt; The Solicitor-General (Sir David Maxwell- 
Fyfe, K.C.) and H. O. Danckwerts ; R. W. Jennings ; R. F. Roxburgh, K.C., 
and Pascoe Hayward ; V. R. Idelson. 

Soticrrors : Gilbert Samuel & Co. ; 
Daphnes. 


Solicitor to the Board of Trade ; 


[Reported by Miss B. A. BICKNELL, Barrister-at-Law.} 


KING’S BENCH DIVISION. 


Leighton’s Investment Trust, Ltd. v. Cricklewood Property 
and Investment Trust, Ltd. 


Asquith, J. 21st October, 1942. 


Contract—Frustration—Whether building lease a commercial adventure— 
Difference between lease and contract—A pplicability to building lease. 


Action for £417 lls. 3d. rent claimed to be due under a lease dated 
12th May, 1939. 

The lease, which was for ninety-nine years, provided for a letting 
of land so that the defendants should erect a number of shops 
thereon. Some of the shops were built and when war broke out on 3rd 
September, 1939, the obligation to build fourteen of the shops had not 
matured. The defendants claimed that the lease had been frustrated so 
far as it related to the fourteen shops, and argued that it was not a mere 
lease, but a building contract and a commercial adventure. They said 
that the demand for shops had ceased, finance for their building was 
unobtainable and restrictions on building materials made the erection of 
the shops impossible. 

Asqu1tu, J., said that the sole issue was whether the doctrine of frustration 
applied to a building lease. It was not disputed that the doctrine had no 
application to an ordinary lease (Matthey v. Curling [1922] 2 A.C. 180), 
or to a lease of furnished premises (Swift v. Machean [1942] 1 K.B. 375). 
A lease was something more than a mere contract: it created a term of 
years and vested it in the lessee. That reasoning was just as true for a 
building lease as for any other kind of lease, and therefore the defence of 
frustration failed. With regard to the argument that this was not a mere 
lease but a commercial adventure, his lordship said that what had to be 
dealt with was the lease as it stood and not its ulterior motive. Judgment 
for the plaintiffs. ; 

CounsEL: St. John Field, K.C., and Gerald Gardiner ; Robert Fortune. 

Soxtcitors : Leslie Freeman d: Co. ; Langford, Borrowdale & Thain. 

[Keported by MAURICE SHARE, Esq., Barrister-at-Law.| 








Parliamentary News. 


HOUSE OF LORDS. 
British Nationality and Status of Aliens Bill [H.L.]. 
Read First Time. 
Supreme Court (Northern Ireland) Bill [H.L.}. 
Read Third Time. 


{1st December. 


{1st December. 
HOUSE OF COMMONS. 
Expiring Laws Continuance Bill [H.C.]. 
Read Second Time. 
National Service Bill [H.C.}. 
Read First Time. 


{2nd December. 


[26th November. 





War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

Apparel and Textiles. Headwear (No. 2) Directions, 
Nov. 18. 

Coal Mining Undertakings Control Order, 1942. General 
Direction (Supports Economy) No. 1, Nov. 10. 

Control of Fuel Order, 1942. General Direction (Standard 
of Lighting) No. 2, Nov. 17. 

Control of Iron and Steel (No. 26) Order, Nov. 19. 

Export of Goods (Control) (No. 43) Order, Nov. 23. 

Finance. Capital Issues Exemptions Order, Nov. 18. 

Food Transport Order, 1941. Order, Nov. 19, amending the 
Directions (Potatoes), April 4. 

Footwear Repairs (Control) (No. 2) Order, Nov. 14. 

Fuel (Records and Information) (No. 2) Order, Nov. 20. 

Goods and Services (Price Control). Flints (Lighters) 
(Maximum Prices) (No. 2) Order, Nov. 17. 

Joods and Services (Price Control). Perambulators (Maximum 
Prices and Charges), Nov. 13. 

Limitation of Supplies (Misc.) General Licence, Noy. 23. 
re supply of goods of Class 9c. 

National Health Insurance and Contributory Pensions 
(Married Women Emergency Provisions) Regulations. 
Oct. 29. 

Perambulators (Control of Supply) Order, Nov. 13. 

Prohibited Gocds (Misc.) General Licence, Nov. 19, re 
Manufacture and Supply of Tinned Steel Spoons and Forks. 

63. Provisional Orders, Scotland. Amending General 
Order, Noy. 13, for the regulation of proceedings under and 
in pursuance of the Private Legislation Procedure (Scotland) 
Act, 1936, made in pursuance of s. 15 of that Act. 

Railways. Transport of Potatoes (Amendment) Direction 
(No. 9), Nov. 19. 

Rubber Gloves. 

.. 36. Solicitor, England. 
Rules, June 5. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 18) Order, Noy. 17. 

Unemployment Insurance (Banking Industry Special 
Scheme) (Amendment) (No. 2) Order, Nov. 10. . 

War Risks (Commodity Insurance) (No. 5) Order, Nov. 16. 


General Licence and Direction, Nov. 17. 
Solicitors Compensation Fund 








Notes and News. 


Honours and Appointments. 

The King has been pleased to approve the appointment of Mr. W1iLL1aM 
Patrick Spens, O.B.E., K.C., M.P., to be Chief Justice of India, in 
succession to Sir Maurice, Lintoft Gwyer, K.C.B., K.C.S.I., who is due to 
retire on attaining the age of sixty-five on 25th April next. Mr. Spens was 
called by Lincoln’s Inn in 1910 and took silk in 1925. He has represented 
the Ashford Division of Kent as Conservative member for the last nine years. 

Mr. Justice Pitcher and Mr. H. U. Witxink, K.C., M.P., have been 
elected Masters of the Bench of the Inner Temple. 

Mr. N. L. C. Macaskre, K.C., has been elected Treasuyer of Gray’s Inn 
for the year 1943 in succession to Mr. Noel Middleton, K.C., who has been 
elected Vice-Treasurer for the same period. 


Notes. 

In the House of Commons on the 26th November, Mr. Douglas asked 
the Chancellor of the Exchequer whether, in view of the complexity of the 
enactments, he would introduce a measure to consolidate the War Damage 
Acts. Sir Kingsley Wood replied to the effect that such a measure was in 
the course of preparation. 

A lecture on “The Rule of Law,” a study on the legal guarantees in 
English law as compared with continental law in general and with 
Czechoslovak law in particular, will be delivered by Dr. Egon Schwelb, 
a member of the Prague Bar and member of the Czechoslovak Legal Council 
in London, before the Association of Czechoslovak Lawyers in Great Britain, 
at the Czechoslovak Institute, 18, Grosvenor Place, S.W.1, on the 11th 
December, 1942, at 5.30 p.m. The Rt. Hon. Sir George Rankin will take 
the chair. 

His Hon. Judge Topham, K.C., commented at Southampton County 
Court recently on the practice of solicitors being instructed to appear in 
court by firms of solicitors in other parts of the country. In some courts, 
he said, he was having a good deal of trouble over this practice. Often he 
found that the solicitors instructed had little information about the case. 
He expected solicitors instructing others to appear in court to give their 
instructions in good time and in such a way that the case could be heard 
properly. 

H.M. LAND REGISTRY. 

The return to London of the Land Registry and of the registers, which 
are by law required to be kept at the Land Registry, will be complete by 
Ist January, 1943. On and after the 10th December, 1942, when the office 
in Bournemouth wil] be closed, communications for the Land Registry 
should be addressed to The Chief Land Registrar, to The Superintendent, 
Land Charges Department, or to The Superintendent, Agricultural Credite 
Department, as the case may be, at “ H.M. Land Registry, Brooke Street, 
London, E.C.1.” 




















